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Opting Out of Lessons with LGBTQ+ Themed Books  by Maria Wood

In June 2025, the U.S. Supreme Court ruled in favor of a group of Maryland parents who asked the Court to allow 
them to remove their young children from lessons with LGBTQ+ themed books. The parents argued that forcing 
their children to read or hear the literature read aloud interfered with their right to oversee their children’s 
religious education. 

In all, the U.S. negotiated approximately 370 treaties with Native American tribes before Congress officially ended treaty-making with Native Americans in 1871. In all, the U.S. negotiated approximately 370 treaties with Native American tribes before Congress officially ended treaty-making with Native Americans in 1871. 
Since then, formal agreements between the U.S. government and Native American tribes have come in the form of Acts of Congress or Executive Orders issued by the Since then, formal agreements between the U.S. government and Native American tribes have come in the form of Acts of Congress or Executive Orders issued by the 
President. President. 

“During the ‘treaty era,’ when the U.S. government wanted to reset a tribe’s reservation boundaries, they would do that through a treaty,” says Neoshia Roemer, “During the ‘treaty era,’ when the U.S. government wanted to reset a tribe’s reservation boundaries, they would do that through a treaty,” says Neoshia Roemer, 
a professor at Seton Hall Law School who teaches courses in Federal Indian Law. “A lot of the treaties were about land, and oftentimes the tribes didn’t have a lot of a professor at Seton Hall Law School who teaches courses in Federal Indian Law. “A lot of the treaties were about land, and oftentimes the tribes didn’t have a lot of 
bargaining power in the treaty.” bargaining power in the treaty.” 
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In Mahmoud v. Taylor, the Court’s majority directed the Montgomery 
County School District, located in Maryland just outside of Washington, D.C., 
to reinstitute its prior policy allowing parents of elementary school students to 
excuse their children from lessons using material they consider objectionable. 
The Court granted a preliminary injunction against the school district’s policy 
prohibiting opt-outs and sent the case back to the lower court 
for further review.

Case background
Mahmoud v. Taylor began three years ago with the 

2022–23 school year when the Montgomery County School District approved 
several books featuring LGBTQ+ characters for inclusion in the elementary grade 
level language arts curriculum. The district wanted instructional materials to reflect 
the diversity of the 160,000 students that attend school in the district. Teachers, 
parents, students, and staff along with community members collaborated on the 

selection of the books. 
Five books were specifically mentioned in the 

parents’ lawsuit, including Uncle Bobby’s Wedding, which 
features the uncle of a young girl marrying another man, 

and Born Ready: The True Story of a Boy Named Penelope, 

Historical Look at Native American Treaties  by Robin Roenker 
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Right to Protest Protected by the First Amendment  by Sylvia Mendoza

The United States was born out of protest. Remember the Boston Tea Party? That was a protest. 

The First Amendment to the U.S. Constitution 
states: “Congress shall make no law respecting an 
establishment of religion or prohibiting the free 
exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably 
to assemble, and to petition the Government for a 
redress of grievances.”

The right to peacefully protest originates from 
the “right of the people peaceably 
to assemble” clause within the 
First Amendment. This means that 
citizens can come together as a 
group to speak out for a specific 
cause or against an injustice, 
demanding change. 

Right to protest not absolute
While the U.S. Constitution protects the 

right to protest, it does not protect acts of civil 
disobedience. The American Civil Liberties 
Union defines civil disobedience as “peaceful but 
unlawful activity in the form of protest.” Examples of 
civil disobedience include sit-ins, popular during the 
Civil Rights Movement, or blocking access to private 

property or private 
businesses.

The 
government can 
also enforce 
reasonable 
“time, place 
and manner” 

regulations for protests. For example, protesters are 
restricted to public spaces, such as sidewalks and 
public parks but are prohibited from protesting on 
private property. In addition, cities or municipalities 
can require permits for large groups or rallies. The 
government can also restrict noise levels, which 
could prohibit a protest from being held late at night. 

“You can certainly go out on the sidewalk 
and engage in political discussion, but that doesn’t 
mean that you can just spontaneously organize a 
demonstration of 1,000 people and walk down 
Fifth Avenue in the middle of the day,” says Thomas 
Healy, a professor at Seton Hall Law School and 
a constitutional law expert. “The government is 
allowed to regulate when and how you demonstrate 
in a public forum, and so most cities have permitting 
requirements. As long as they’re not discriminating 
against the protesters because of the kind of speech 
they want to engage in, those kinds of permitting 
systems are fine.”

What the government can’t restrict is political 
speech even if that speech is controversial or may 
cause unrest. For example, in the 1978 case of 
National Socialist Party of America v. Village of Skokie, 
the U.S. Supreme Court affirmed the Supreme 
Court of Illinois’ ruling which upheld the neo-Nazi 

group’s right to march in Skokie, Illinois, a largely 
Jewish community. 

In its ruling, the Supreme Court of Illinois 
stated, “Public expression of ideas may not be 
prohibited merely because the ideas are themselves 
offensive to some of their hearers.”

What can go wrong?
DeRay Mckesson, a civil rights activist, 

organized a 2016 Black Lives Matter protest in 
Baton Rouge, Louisiana. During the protest, a police 
officer was struck by an object that a protestor 
threw. The police officer sued Mckesson, citing 
that the protest organizer is responsible for the 
behavior of the protestors and can be held liable 
for negligence when criminal actions are 
committed by a protester. 

In Mckesson v. Doe, the officer said Mckesson 
“should have known” an assault could occur. 
Mckesson sought First Amendment protections 
and in September 2017 the U.S. District Court for 
the Middle District of Louisiana dismissed the 
case. Chief Judge Brian A. Jackson wrote, “Mckesson 
cannot be held liable for the conduct of others with 
whom he associated.”

However, in December 2019, the U.S. Court of 
Appeals for the Fifth Circuit reversed the lower 
court’s dismissal.

“By ignoring the foreseeable risk of violence 
that his actions created, Mckesson failed to exercise 
reasonable care in conducting his demonstration,” 
wrote Judge E. Grady Jolly for the majority of the 
Fifth Circuit. “Mckesson owed Doe a duty not to 
negligently precipitate the crime of a third party. And 
a jury could plausibly find that a violent confrontation 
with a police officer was a foreseeable effect of 
negligently directing a protest.”

Mckesson appealed to the U.S. Supreme 
Court. In April 2024, the Court declined to hear the 
case; however, in the Court’s denial, Justice Sonia 
Sotomayor pointed to the 2023 U.S. Supreme 
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Court decision in Counterman v. Colorado. Justice 
Sotomayor wrote, “The Court explained that ‘the First 
Amendment precludes punishment [for incitement], 
whether civil or criminal, unless the speaker’s 
words were “intended” (not just likely) to produce 
imminent disorder.’”

In light of the Court’s decision in Counterman, 
the U.S. District Court for the Middle District of 
Louisiana reheard the case and ruled in Mckesson’s 
favor, dismissing the lawsuit with prejudice, which 
means that the plaintiff in the case could not  
file again. 

Professor Healy explains how difficult it is to 
show that a person intended to incite imminent 
unlawful conduct. 

“If a speaker says, ‘We shouldn’t take this 
anymore,’ and then students rush the chancellor’s 
office, the speaker can always make the argument 
that, ‘Look, I didn’t intend for them to storm the 
building. I just said, we can’t take this anymore. 
But that wasn’t my intent.’ The government would 
have to prove that that was the intent, which can be 
difficult,” Professor Healy says.

History of college protests
The right to peacefully protest also extends 

to students on college campuses. In fact, one of 
the most well-known protests—the Free Speech 
Movement—started in 1964 on the University of 
California’s Berkeley Campus. The students there 
protested the university’s restrictions on political 
speech and activities on campus. 

“Students, who were also involved in the Civil 
Rights Movement, challenged those rules, engaged 
in civil disobedience and nonviolent direct action by 
occupying a campus building,” explains Professor 
Healy. “They were arrested, continued their 
demonstrations in favor of free speech for several 
months until ultimately, the university backed down 
and opened up campus spaces for political speech 
and discussion.”

Until the Free Speech Movement, colleges and 
universities restricted political speech on campus. 
Today, public universities and colleges do not have 

the right to dictate which topics can be protested, 
but students must adhere to campus regulations. For 
example, students can protest on campus, but not 
while in class.

Providing more protection 
The Free Speech Movement is a practice 

rather than a legal rule, Professor Healy says, and 
public universities have an obligation to allow public 
expression for any individual or group. The same 
does not apply to private universities because they 
are allowed to censor speech. However, most private 
universities express a commitment to free speech 
and enact policies to protect it. 

The state supreme courts in six 
states—California, Colorado, 
Massachusetts, New Jersey, 
Oregon and Washington—have 
issued rulings that broaden free 
speech protection on certain types of 
private property, specifically shopping malls. In 
terms of providing more protection to students at 
private universities and colleges, California and New 
Jersey lead the way. California enacted the Leonard 
Law in 1992.

“The Leonard Law basically says that private 
universities in California have to respect the free 
speech rights of their students as if they were public 
universities,” Professor Healy says. 

In the Garden State, the New Jersey Supreme 
Court ruled in the 1980 case of State v. Schmid that 
the New Jersey State Constitution’s guarantee of free 
speech is broader than what is provided in the U.S. 
Constitution’s First Amendment. 

The case involved Chris Schmid who was 
arrested in 1978 for trespassing on the Princeton 
University campus while passing out political 
literature. Schmid, who was not a student at 
Princeton, was convicted of criminal trespass and 
fined $15. 

The New Jersey Supreme Court unanimously 
reversed Schmid’s conviction, holding that under 
the state’s constitution an individual’s right to 
free expression on private property—in this case 

Princeton University—could not be unreasonably 
restricted. In its decision, the New Jersey Supreme 
Court noted the negative phrasing of the First 
Amendment in the U.S. Constitution—“Congress 
shall make no law…” compared to the positive 
phrasing in the New Jersey State Constitution. Found 
in Article 1, paragraph 6, the New Jersey State 
Constitution states, “Every person may freely speak, 
write and publish his sentiments on all subjects.” 
In addition,  Article 1, paragraph 18, in the state’s 
constitution says, “The people have the right freely 

to assemble together, to consult for the common 
good, to make known their opinions to their 

representatives, and to petition for 
redress of grievances.”

The right to protest 
continues to provide a forum 

for diverse perspectives on 
college campuses across the 

country. 
“Students are on college campuses 

to debate, exchange ideas and to learn how to 
participate in a democracy,” says Professor Healy. 
“One of the important lessons that came out of the 
Free Speech Movement is that universities, whether 
they’re public or private, make a serious mistake 
when they try to restrict the ability of students to 
engage.”  •

Protest  CONTINUED FROM PAGE TWO

1. �If you have participated in a peaceful protest, 1. �If you have participated in a peaceful protest, 
explain what compelled you to participate. If explain what compelled you to participate. If 
you’ve never participated in a protest, what you’ve never participated in a protest, what 
issue might prompt you to do so? Explain your issue might prompt you to do so? Explain your 
answer.answer.

2. �Do you agree or disagree with the outcome in 2. �Do you agree or disagree with the outcome in 
the the Mckesson v. DoeMckesson v. Doe case? Explain your answer. case? Explain your answer.

3. �How do you feel about protests on college 3. �How do you feel about protests on college 
campuses? What value, if any, do you think campuses? What value, if any, do you think 
they provide? Explain your answer.they provide? Explain your answer.

?
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which tells the story of a five-year-old transgender child. The books were 
available for students to read, or the teacher could read them to the class. When 
the curriculum was introduced, the school district allowed parents to opt their 
children out when those books were read. Essentially, the students were allowed 
to leave the classroom.

In March 2023, however, the district reversed the opt-out policy and 
prohibited parents from exempting their child from classes with the LGBTQ+ 
books. District officials contended that complying with the parents’ wishes 
disrupted classroom instruction and the opt-out policy had become unwieldly.

The reversal sparked a lawsuit from a group of Muslim, Roman Catholic and 
Ukrainian Orthodox parents who said exposing their young children to LGBTQ+ 
books violated their freedom to practice their religious beliefs as protected under 
the First Amendment to the U.S. Constitution. The First Amendment contains 
two clauses on religion stating: “Congress shall make no law respecting the 
establishment of religion, or prohibiting the free exercise thereof…” 

The Establishment Clause prohibits the government from establishing a 
national religion. The Free Exercise Clause allows individuals to freely practice 
whatever religion they want, including no religion. 

In court filings, the Muslim parents 
involved in the suit stated, “We believe there 
are detrimental spiritual consequences 
from letting authoritative figures such as 
school teachers teach our children principles 
concerning sexual and gender ethics 
that contravene well-established Islamic 
teachings.” Another set of parents stated, “We believe that much of what is taught 
via the pride storybooks is false religiously and scientifically.” The parents also 
pointed out that Maryland is one of 47 states plus the District of Columbia that 
allow opt-outs for sex education.

The school district, in its court filing, stated that the books in question are 
not used in lessons related to gender and sexuality and students are not asked or 
expected to change their views on those subjects. “Instead, the books are made 
available for individual reading, classroom read-alouds, and other educational 
activities designed to foster and enhance literacy skills.” In addition, a court 
declaration from an associate superintendent noted her concerns with opt-outs. 
“When some students are permitted to leave the classroom whenever language 
arts lessons draw on books featuring LGBTQ+ characters, students who believe 
that the books represent them or their families are exposed to social stigma and 
isolation,” she said. 

Lower courts rule for school district
Mahmoud v. Taylor was first heard in the U.S. District Court for the District 

of Maryland where the judges ruled the school district policy placed no undue 
burden on the parents’ religious freedom. The U.S. Court of Appeals for the Fourth 

Circuit upheld that decision, ruling, “Simply hearing about other views does 
not necessarily exert pressure to believe or act differently than one’s religious faith 
requires.”  

Both lower courts denied the parents’ request for a temporary injunction 
until their lawsuit is resolved. The parents then appealed the Fourth Circuit’s 
decision to the U.S. Supreme Court.

Thomas Healy, a professor at Seton Hall Law School and a constitutional law 
expert, says the lower courts likely viewed the district’s policy as neutral in that it 
didn’t single out any one religion for unfavorable treatment. 

“The Fourth Circuit Court contended that it doesn’t violate anyone’s free 
exercise rights to listen to a book being read or having to participate in instruction 
on certain topics,” Professor Healy says. “The parents were still free to instruct 
their children however they wanted.”

Supreme Court disagrees
In a 6-3 decision, the U.S. Supreme Court affirmed the parents’ right to 

excuse their children from the lessons with LGBTQ+ themed books and granted 
their request for a temporary injunction, ordering that “until all appellate 

review in this case is completed, the school 
board should be ordered to notify them [the 
parents] in advance whenever one of the 
books in question or any other similar book 
is to be used in any way and to allow them 
to have their children excused from that 
instruction.” 

Writing for the majority, Justice Samuel Alito stated the courts have a long 
history of upholding the rights of parents to direct the religious training of their 
children. 

“A government burdens the religious exercise of parents when it requires 
them to submit their children to instruction that poses ‘a very real threat of 
undermining’ the religious beliefs and practices that the parents wish to instill,” 
Justice Alito wrote in the Court’s majority opinion.

As to the books in question, Justice Alito wrote, “Like many books targeted 
to young children, the books are unmistakably normative. They are clearly 
designed to present certain values and beliefs as things to be celebrated and 
contrary beliefs as things to be rejected.” 

Professor Healy explains that the majority on the Court reasoned that the 
books sent a message about how children should think about an issue rather than 
just introducing topics for discussion.

“The Court sees the use of these books as a form of indoctrination 
that violates the parents right to control the religious upbringing of their children,” 
Professor Healy says.

David B. Rubin, a Metuchen attorney who specializes in school law and 
represents many New Jersey school districts, explains that the Court relied on the 

Opting Out  CONTINUED FROM PAGE ONE
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1972 decision it issued in Yoder v. Wisconsin, 
which also related to parents directing their 
children’s religious education. In Yoder, the U.S. 
Supreme Court permitted Amish parents to take 
their children out of school after eighth grade. 

In Mahmoud v. Taylor, Rubin says, parents 
from different religious backgrounds offered a convincing argument that the 
LGBTQ+ materials clashed with the religious teachings they wanted to pass on to 
their children. It was then up to the district, he says, to counter how the opt-outs 
presented an excessive administrative burden on the schools. 

“The school district couldn’t come up with any good reason why they couldn’t 
accommodate the requests considering they allowed such removals previously,” 
Rubin explains. 

In a dissenting opinion, Justice Sonia Sotomayor wrote, “Today’s 
ruling threatens the very essence of public education...That decision guts our free 
exercise precedent and strikes at the core premise of public schools: that children 
may come together to learn not the teachings of a particular faith, but a range of 
concepts and views that reflect our entire society.”

In her dissent, Justice Sotomayor pointed out that permitting opt-outs creates 
an administrative burden on schools, pushing them to make a hard choice. 

“Schools may instead censor their curricula, stripping material that risks 
generating religious objections. The Court’s ruling, in effect, thus hands a subset 
of parents the right to veto curricular choices long left to locally elected school 
boards,” she wrote.

Justice Sotomayor also expressed concern over isolating children from a 
multicultural society and exposure to ideas or concepts that conflict with their 
parents’ religious beliefs. She wrote that “to practice living in our multicultural 
society is critical to our nation’s civic vitality.”

What Mahmoud means for New Jersey schools
Rubin emphasizes that the Court’s decision placed no limits on what could 

be taught in schools. 
“The Court simply said that if parents have a sincere religious objection to the 

way a lesson is taught, they could choose to opt out unless the school district can 
show some real, compelling reason why that would be unworkable.” 

In January 2019, New Jersey passed a law requiring that the history and 
contributions of individuals with disabilities, as well as lesbian, gay, bisexual and 
transgender persons be taught at the middle and high school level. In November 
2025, the New Jersey Department of Education sent a memo clarifying what is 
expected from New Jersey school districts in light of the U.S. Supreme Court’s 
decision in Mahmoud. 

The memo acknowledges that there must be opt-out policies and procedures 
in place for religious objections but emphasizes that the instruction requirements 
have not changed. The memo states: “The Mahmoud decision does not change 
these curricular requirements….Moreover, because the opt-out provision applies 

only to individual parents who 
express a religious objection, it 
does not permit a district, school 
or grade level to proactively omit 
instruction in these areas from their 
curriculum.” 

Although the U.S. Supreme Court sent Mahmoud v. Taylor back to a lower 
court, Rubin says it’s unlikely the decision will change unless new evidence 
emerges. He expects a permanent injunction will be put in place. 

“The Supreme Court has tipped its hand, if you will, on where they’re coming 
down on the broader legal issue,” Rubin says. “I would be highly surprised if by 
the time the litigation concludes there’s any different result.”  •

Opting Out  CONTINUED FROM PAGE FOUR

1. �Do you agree or disagree with the U.S. Supreme Court’s ruling in 1. �Do you agree or disagree with the U.S. Supreme Court’s ruling in Mahmoud Mahmoud 
v. Taylorv. Taylor? Explain your answer?? Explain your answer?

2. �Do you think there are benefits to being exposed to ideas or concepts that 2. �Do you think there are benefits to being exposed to ideas or concepts that 
differ from your own? Why or why not?differ from your own? Why or why not?

3. �What do you think Justice Sotomayor meant by “to practice living in our 3. �What do you think Justice Sotomayor meant by “to practice living in our 
multicultural society is critical to our nation’s civic vitality”? Explain. multicultural society is critical to our nation’s civic vitality”? Explain. 

?
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The decision guts our free exercise precedent  

and strikes at the core premise of public schools:  

that children may come together to learn not the teachings 

of a particular faith, but a range of concepts and views  

that reflect our entire society.
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Treaties CONTINUED FROM PAGE ONE

Today, according to the Bureau of Indian 
Affairs, the U.S. government federally recognizes 
574 Native American tribes. According to the Office 
of Tribal Justice,  which operates under the U.S. 
Department of Justice, “recognition” is a legal term 
and means that the U.S. recognizes a government-
to-government relationship with the tribes and 
views them as “domestic dependent nations.” 
The term “domestic dependent nations” comes 
from the 1831 U.S. Supreme Court decision in 
Cherokee Nation v. Georgia where Chief Justice John 
Marshall recognized a tribe’s “inherent powers 
of self-government” but put them under the 
protection of the federal government. That means 
that Native American tribes have the right to govern 
themselves, including making their own tribal laws 
regarding membership and land management. 

Other U.S. Supreme Court rulings, including 
United States v. Kagama (1886) and Lone Wolf v. 
Hitchcock (1903), established a precedent of 
federal “plenary power,” meaning that the 
U.S. Congress retains broad authority to legislate 
on matters relating to tribes within U.S. borders. 
Like U.S. states, Native American tribes do not 
have the power to engage in relations with foreign 
nations, make war with other nations, or print or 
issue their own currency.

A complex past
In 1778, during the Revolutionary War, the 

U.S. and representatives of the Delaware Nation, 
also known as the Lenape (or Lenni-Lenape, 
meaning “original people”), signed an article of 
agreement that became known as the Treaty of 
Fort Pitt. The document—the first official treaty 
between the U.S. and a Native American tribe—
promised a “perpetual peace and friendship” 
between the two nations.

The alliance between the Lenape and the 
new American government, however, quickly broke 
down, dissolving in a matter of weeks, according 
to the National Museum of American Diplomacy. 
The colonists failed to deliver on their treaty 
promises, including protecting the Lenape people 

from violence at the hands of American militias and 
settlers. For example, shortly after the treaty was 
signed, the Lenape leader White Eyes died. The 
official cause was small pox; however, many in the 
tribe suspected and evidence suggested that he 
was murdered by American militia, according to the 
museum. As a result, a large tribal faction shifted 
their allegiance to the British.

Preserving land rights
Key U.S.-Native American treaties focus on 

land rights, including the Treaty of New Echota 
(1835), which granted the Cherokee Nation 
$5 million and land in what is now the state of 
Oklahoma. In exchange, the Cherokee relinquished 
ownership of seven million acres of land east of 
the Mississippi River in Alabama, Georgia, North 
Carolina and Tennessee.  

The treaty’s legitimacy was contested by the 
Cherokee Nation at the time, since it had been 
signed only by a minority faction of the tribe. 
Nonetheless, the treaty was approved by a two-
thirds vote in the U.S. Senate, as required by the 
U.S. Constitution, and led to the so-called Trail of 
Tears—the 
forced removal 
between 1838 
and 1839 of 
the majority of 
the Cherokee 
Nation from 
their native 
homelands. 
During the 
1,200-mile trek, 
mostly traveled on foot, an estimated 4,000 to 
6,000 Cherokee deaths occurred—almost one-fifth 
of the tribe’s population at the time. In addition to 
the Cherokee Nation, five other tribes—the Creek 
(Muscogee), Chickasaw, Choctaw and Seminole—
also faced removal and the Trail of Tears. Historians 
estimate the number of deaths for each of those 
tribes in the thousands, but no definitive numbers 
exist.

Over time, the U.S. government has 
repeatedly violated the terms of various Native 
American treaties, perhaps none more famously 
than the Treaty of Fort Laramie (1868). In that 
agreement, the U.S. government had officially 
recognized the Black Hills of the Dakota Territory 
(later to become the states of North and South 
Dakota) as part of the Great Sioux Reservation. The 
treaty promised the Sioux exclusive use of Black 
Hills lands. 

However, when gold was found in the Black 
Hills in 1874, white miners flooded into the area. 
The U.S. government then demanded that the 
Sioux sell or surrender the land back to the U.S. 
When the tribe refused, the U.S. Army waged a 
military campaign against them, resulting in the 
formal seizure of the land in 1877.

Lasting reach 
Article VI of the U.S. Constitution explicitly 

states, “all Treaties made, or which shall be made, 
under the Authority of the United States, shall be 
the supreme Law of the Land; and the Judges in 
every State shall be bound thereby.”  

As a result, 
treaties supersede 
state laws, and 
“only Congress 
can change, or 
abrogate [revoke], 
a treaty,” Professor 
Roemer explains. 
Multiple U.S. 
Supreme Court 

cases, including 
Solem v. Bartlett (1984) and Nebraska v. Parker 
(2016) have upheld this view. Essentially, these 
cases held that if Congress has not explicitly altered 
a Native American treaty, then its terms should still 
hold today.

In recent years, many tribes have referenced 
agreements outlined in the 18th and 19th centuries 
in court challenges in an effort to regain what they 
feel is their rightful ownership of the land. 



WINTER 2026 • PAGE SEVEN

Treaties  CONTINUED FROM PAGE SIX

For example, the 1974 U.S. Supreme Court 
decision in United States v. Washington—also known 
as the Boldt Decision—reaffirmed Washington 
State tribes’ rights to up to 50% of the area’s 
harvestable fish, as outlined by existing Native 
American treaties from 1854 and 1855. 

In 2020, the U.S. Supreme Court’s ruling in 
McGirt v. Oklahoma reaffirmed the binding nature of 
longstanding Native American treaties. In that case, 
the Court ruled 5-4 that because the reservation 
of the Muscogee (Creek) Nation had never been 
disestablished by Congress, reservation parameters 
as outlined in the treaty with the Creek Indians in 
1866 still stand today—even though some areas 
were no longer recognized as reservation land by 
the state of Oklahoma. 

“On the far end of the Trail of Tears was a 
promise. Forced to leave their ancestral lands in 
Georgia and Alabama, the Creek Nation received 
assurances that their new lands in the West would 
be secure forever,” Justice Neil Gorsuch wrote in 
the Court’s majority opinion in McGirt.

“After the McGirt decision, the Oklahoma state 
court then had to consider the other big tribes’ 
reservation boundaries, following the analysis 
the Supreme Court had just used,” according to 
Robert J. Miller, a professor of law at Arizona State 
University and co-author of the book, A Promise 
Kept: The Muscogee (Creek) Nation and McGirt v. 
Oklahoma. “So, you now have about seven or eight 
other reservations that have been re-recognized,” 
says Professor Miller, who is a citizen of the Eastern 
Shawnee Tribe. “My own tribe’s reservation of 
14,000 acres from an 1888 treaty is in the process 
of being re-recognized. We are just waiting for a 
signature from a federal judge.”

As a result of the McGirt decision and later 
court challenges by other tribes, more than 40% of 
Oklahoma has now been federally re-recognized 
as Indian Territory. However, these rulings, in 
practice, focus primarily on shifting criminal law 
jurisdiction for cases involving Native Americans on 

these lands from state courts to 
appropriate tribal courts, rather 
than reallocating land ownership 
there. 

Back to Fort 
Laramie Treaty

In its landmark Sioux Nation 
v. United States (1980) ruling, the 
U.S. Supreme Court found that 
the U.S. government had broken the Treaty of Fort 
Laramie when it took the land in the Black Hills 
of South Dakota away from the Sioux. The Court 
ordered the U.S. to pay the tribe a $105 million 
settlement. The Sioux Nation has repeatedly 
refused the monetary settlement, arguing that they 
instead want their land to be returned to them. The 
funds have been sitting in a federal bank account 
and—with the value of accrued interest over 
time—are now valued at more than $1 billion.

“That money will likely never be touched. The 
Sioux have said they can’t take money for the land 
because the land is sacred,” explains Jane Massey 
Licata, a Marlton, N.J. attorney who teaches classes 
on Indian Law at Rutgers Law School in Camden. 
“It’s really a matter of principle for the Sioux.”

Other tribal nations have litigation pending 
for land claims on the grounds of a broken U.S. 
treaty. For example, the Onondaga Nation’s 2014 
case against the state of New York argues that the 
state violated the Treaty of Canandaigua (1794), 
which was signed by George Washington. The 
treaty granted the tribe 2.5 million acres of land in 
central New York. 

Unlike other tribal nations, the Onondaga 
avoided U.S. courts, electing to seek redress 
with an international body known as the Inter-
American Commission on Human Rights (IACHR). 

“Our elders were always afraid of going into 
courts,” Sidney Hill, Spiritual Leader of the Nation, 
told The New York Times. Many, he said, were 
concerned that losing in a U.S. court could lead to 
them losing what little land they had left—about 

11 square miles outside of Syracuse, N.Y.
In June 2023, after almost nine years, IACHR 

granted the Onondaga Nation admissibility, 
meaning that it determined the case met initial 
criteria and could proceed to a decision on the 
actual human rights violations alleged by the 
Onondaga. At press time, there was no ruling in 
the case. Even if the IACHR rule for the Onondaga 
Nation, it would largely be symbolic, as the U.S. 
government would not recognize a ruling from 
them as binding. Only a U.S. court can issue a 
settlement order.

“The passage of time does not diminish our 
determination to protect our people and regain 
our land, which has sustained us for millennia,” 
Hill said in a statement about the Onondaga’s 
ongoing land rights challenge. “In this case, justice 
has certainly been delayed. We hope it will not be 
denied.” •

1. �What do you think of the treaties between the 1. �What do you think of the treaties between the 
U.S. and Native American tribes enacted in U.S. and Native American tribes enacted in 
the 18th and 19th centuries? Should the U.S. the 18th and 19th centuries? Should the U.S. 
still be bound by them? Why or why not?still be bound by them? Why or why not?

2. � What do you think of the Sioux Nation’s 2. � What do you think of the Sioux Nation’s 
refusal to accept the settlement money, refusal to accept the settlement money, 
awarded in 1980? Explain your answer.awarded in 1980? Explain your answer.
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Glossary
affirm—to uphold, approve or confirm.     —to uphold, approve or confirm.     appealed—when a decision from a lower court is reviewed by a higher court.     —when a decision from a lower court is reviewed by a higher court.     

appellate—dealing with applications for a court decision to be reversed.     —dealing with applications for a court decision to be reversed.     civil disobedience—refusal to comply with certain —refusal to comply with certain 

laws as a peaceful form of protest.     laws as a peaceful form of protest.     dismissed—the termination of a lawsuit, resulting in no liability for a civil defendant or no —the termination of a lawsuit, resulting in no liability for a civil defendant or no 

conviction for a criminal defendant.     conviction for a criminal defendant.     dissenting opinion—a statement written by a judge or justice that disagrees with the opinion —a statement written by a judge or justice that disagrees with the opinion 

reached by the majority of their colleagues.     reached by the majority of their colleagues.     indigenous—native to the land.     —native to the land.     indoctrination—the process of teaching —the process of teaching 

a group to accept a certain set of beliefs without question.     a group to accept a certain set of beliefs without question.     injunction—a judicial order that requires halting a specific action.     —a judicial order that requires halting a specific action.     

majority opinion—a statement written by a judge or justice that reflects the opinion reached by the majority of their colleagues.     —a statement written by a judge or justice that reflects the opinion reached by the majority of their colleagues.     

negligence—the failure to use the care that a reasonable person would use.     —the failure to use the care that a reasonable person would use.     normative—establishing a standard of behavior.      —establishing a standard of behavior.      

plaintiff—in a civil action, the person or persons bringing the lawsuit against another person or entity (the defendant).     —in a civil action, the person or persons bringing the lawsuit against another person or entity (the defendant).     plenary 

power—complete and absolute power to take action on a particular issue.     —complete and absolute power to take action on a particular issue.     precedent—a legal case that will serve as a model for —a legal case that will serve as a model for 

any future case dealing with the same issues.     any future case dealing with the same issues.     redress—satisfaction for a wrong committed.     —satisfaction for a wrong committed.     reverse—to void or change a decision —to void or change a decision 

by a lower court.     by a lower court.     sovereign—indisputable power or authority.     —indisputable power or authority.     transgender—a person whose gender identity—their deeply —a person whose gender identity—their deeply 

held knowledge of their gender—and/or their expression of gender is different from cultural expectations based on the gender they were held knowledge of their gender—and/or their expression of gender is different from cultural expectations based on the gender they were 

assigned at birth.     assigned at birth.     upheld—supported; kept the same.     —supported; kept the same.     veto—to reject.       —to reject.       

Many of the laws we consider our

constitutional rights are found

in the first 10 amendments to the

Constitution, known as the Bill of

Rights. These rights were added to the

U.S. Constitution on Dec. 15, 1791.

Some people consider the First

Amendment of the Bill of Rights to be

the most important. This amendment

guarantees every American three 

freedoms that are essential to 

democracy.

Under the First Amendment, 

you are guaranteed freedom of religion,

freedom of speech and of the

press, and freedom to

attend public meetings

and petition your

government—to

tell it of 

changes you would like to see in the 

law. Simply put, the First Amendment

protects your right to worship freely, 

to speak, read and write freely and to

meet freely.

Freedom of religion

Can your public school enforce 

a policy requiring each school day 

to begin with a prayer? The First

Amendment says it cannot because the

Bill of Rights guarantees the right of

everyone in your school to worship as

he or she chooses—or not to worship at

all. A prayer that is compelled in public

school, however simple, may not reflect

the religious beliefs of every student.

And for those who choose not to follow

any faith, that prayer would not reflect

their choice at all. 

Speak up

One of the great things about living

in the United States is your right to

free speech. Let’s say you are a

f you’ve ever had a civics class, you probably

know that the government and laws of 

this country were established by the U.S.

Constitution. But not every law is contained in the

body of the Constitution itself. 

Speaking Your Mind With the First Amendment

by Roberta K. Glassner, Esq.

DDoo  WWee  HHaavvee  aa  RRiigghhtt

ttoo  BBeeaarr  AArrmmss??

by Barbara Sheehan

The Second Amendment to

the U.S. Constitution protects

every U.S. citizen’s “right to bear

arms.” Or does it? This question

remains in debate as modern-day

concerns about violence in 

our society intensify.

What does the Second

Amendment say?

Specifically, the Second

Amendment states: “A well

regulated militia, being

necessary to the security of a free

State, the right of the people to

keep and bear Arms, shall not be

infringed.”

Does this mean that every

private U.S. citizen should be

entitled to keep and bear a gun?

Or should only those who are 

acting in some kind of organized

“militia,” such as the police 

or government-sanctioned 

armed forces, be entitled to 

carry weapons? To make a 

determination on this issue one

I
militia
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ATTENTION 
EDUCATORS

The New Jersey State Bar Foundation 
o� ers many publications to enhance any 
curriculum. Some are available in print, 
and all are downloadable in PDF format. 

To order or download your copies, 
visit publications.njsbf.org.

In an editorial written in 1997 

to celebrate the 50th anniversary of

New Jersey’s constitution, John Farmer

of The Star-Ledger wrote, “New Jersey

was perceived widely as a bit of an

embarrassment. Its government and

politics were condemned, quite rightly,

as boss-ridden and blatantly corrupt.

Its judicial system evoked derisive 

jokes about “Jersey justice,” all richly

earned.”
How did New Jersey’s

constitution go from

worst to first? The

credit for the

turnaround 

is largely given to Governor 

Alfred E. Driscoll, who pushed for a

constitutional convention, which was

finally held in the summer of 1947, and

Arthur T. Vanderbilt, who has been

called the “architect of New Jersey’s

modern-day court system.”

First two not quite right 

According to Robert F. Williams,

author of The New Jersey State

Constitution: A Reference Guide

among other books, New Jersey’s first

constitution was written hastily in 1776

during the Revolutionary War. While

the document would last 68 years, it was

highly criticized by those in and out of

New Jersey.

In 1844, the New Jersey Legislature

called for a constitutional convention to

address the criticism and revise the

oday, New Jersey’s constitution and court

system are revered and serve as models for

other states to follow. That was not always

the case. It would take New Jersey three times to get

its constitution right. The state’s first constitution

was written in 1776, that document was revised in

1844 and finally totally rewritten in 1947.

Third Time is the Charm for New Jersey’s 

State Constitution 

by Jodi L. Miller

Fighting for the

Right to Vote in 

New Jersey

by Cheryl Baisden

On the afternoon of

November 2, 1920, 95-year-old

Antoinette Brown Blackwell,

armed with a small folding stool

in case the wait was long at the

polls, proudly signed the

registration book and cast her

Election Day ballot in the city of

Elizabeth. Her poor eyesight and

hearing made the trip to the

polling place challenging, and she

needed help filling out her ballot,

but Blackwell was determined to

vote in the presidential election

of 1920. The right to participate 

in the democratic process was

something she and generations of

women had fought long and hard

to win.

It turned out Blackwell, who

founded the New Jersey Woman

Suffrage Association (NJWSA) in

1867 with her sister-in-law Lucy

Stone, had no need for the stool.

“[A]s soon as the long line of

men and women realized that

T
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Taking a State to Court…Not So Fast

United States Hasn’t Always Had a “Right to Vote”

Amendments That Define the Presidency

The Bill of Rights hadn’t been in place that long when another amendment to the U.S. 

Constitution was added. The 11th Amendment, ratifie
d on February 7, 1795, states: “The 

Judicial power of the United States shall not be construed to extend to any suit in law or 

equity, commenced or prosecuted against one of the United States by Citizens of another 

State, or by Citizens of any Foreign State.”

Today, every U.S. citizen over the age of 18 has the right to vote—that wasn’t always so. In fact, for the most part, when the 

country was first founded only white, male property owners had access to the franchise; in other words were eligible to 

vote. The discretion of who would be able to enjoy the franch
ise was left up to the individual states to decide, as there 

were no rules laid out in the U.S. Constitution. Some states allowed freed slaves to vote, while others let women vote.

Here’s a fun fact. New Jersey women actually had the right to vote when the country was first founded. The original 

New Jersey Constitution (1776) stated: “all inhabitants on this Colony, of full age, who are worth fifty pounds…shall be 

entitled to vote.” Because the requirement didn’t mention gender or race, women and freed slaves were allowed 

The President of the United States has a big job, which is outlined in Article II of the U.S. Constitution. It makes sense that a few 

amendments would be needed over the years to clear up a few things. Here are four amendments that clarify the presidency.

Election Gridlock Gives Way to 12th Amendment

After the Founding Fathers wrote the U.S. Constitution in 1787, outlining the rules of the Electoral College to elect a 

president, the first two presidential elections went great—probably because George Washington was elected unanimously.  

It was the election of 1796 that showed cracks in the system. Then the 1800 election, which ended in a tie, sealed the deal— 

a constitutional amendment was clearly needed.

continued on page 17

continued on page 21

continued on page 18

Beyond
The BILL of  RIGHT

S

H    H    H    H    H    H    H    H    H    H    H    H    H    H    H    H    H    H    H    H    H    H    H    H    H

NEW JERSEY STATE BAR FOUNDATION

Explaining Constitutional Amendments 11 Through 27

Founding a New Nation at the Expense of Enslaved People  by Jodi L. Miller

At the time these words were written, more 
than 500,000 enslaved people were part of what 
would become the United States of America. The 
institution of slavery had been part of the fabric of 
the colonies for more than 150 years, since 1619 
when the first Africans were forcibly brought to 
this country. Jefferson, in fact, owned more than 
600 slaves on his Virginia plantation. So, where 
did Jefferson’s words leave enslaved people as 
the new country was forging its identity—one that 
supposedly valued liberty and freedom above all 
else?

The missing paragraph
The Declaration of Independence was 

essentially a list of grievances from the colonists 
to the King of England. In the document’s original 
draft, Jefferson included a paragraph about slavery, 
blaming the King for bringing the institution to the 
colonies. The deleted passage, in part, stated: 

“He [King George] has waged cruel war against 
human nature itself, violating its most sacred rights 
of life and liberty in the persons of a distant people 
who never offended him, captivating and carrying 

them into slavery in another hemisphere or to incur 
miserable death in their transportation thither 
[there].”

Why didn’t the passage make it into the 
final version of the Declaration of Independence? 
According to Sean Harvey, a history professor at 
Seton Hall University who teaches courses on 
colonial America, the American Revolution, and the 
Civil War, it was cut because blaming the British King 
for American slavery was unconvincing.

“Slavery was legal 
in every British 
colony and colonists 
profited from 
slavery, none more 
than Virginians,” Professor 
Harvey says.

Another part of the lost 
passage accused the King of 
“suppressing every legislative 
attempt to prohibit or restrain 
this execrable [appalling] 
commerce.” Professor Harvey 
notes that the line was partially 

true in that King George did prevent Virginia from 
effectively banning the slave trade in the colony. 
However, it wasn’t the whole story.

“Virginia’s effort to ban the slave trade was also 
in the economic interest of elite Virginian enslavers 
who expected to be able to sell unwanted enslaved 
people from a naturally growing population to 
ambitious farmers in the west,” Professor Harvey 
says. 

Professor Harvey also notes that another 
reason for deleting the passage was to maintain 

unity among the colonies. 
“Drawing 

attention to the 
slave trade was 

potentially divisive,” 
he says. “Georgia 

and especially South 
Carolina—the only one of 

the thirteen colonies 
with an enslaved 
majority—sought 

to continue to import as 
many enslaved people as 

The Declaration of Independence, written by Thomas Jefferson in 1776, states that “all men are created equal” and “endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.”
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